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furnish unmistakable evidence of their abandonment. Any other 
conclusion would work great injustice to the present holders of 
the property. 

Pleasant avenue being established and used by the public as a 
highway 65 feet wide with its southern line marked by a fence 65 
feet south of its northern line, and upon which the 10 acres of 
land sold by appellant to the appellee fronts, and the southern 
line of the ten acres being fixed at the low-water mark of the 
Roanoke river, there can be no difficulty in ascertaining by survey 
the proper metes and bounds of the ten acres to be conveyed by 
the appellant to the appellee. 

For these reasons, the decrees appealed from must be reversed 
and the cause remanded to the Circuit Court for further proceed- 
ings not in conflict with this opinion. 

Reversed. 



Waggoner v. Waggoner et al. 
Sept. 15, 1910. 
[68 S. E. 990.] 

1. Wills (§ 782*) — Devises — Election. — Where a testator and his 
wife each own an undivided half interest in the homestead property 
and he devises the whole to her, she must elect, since she cannot 
claim both her estate, in the property and the devise. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §§ 2018-2033; 
Dec. Dig. § 782.*] 

2. Wills (§ 717*) — Acceptance of Devise or Bequest. — One who ac- 
cepts a benefit under a will must accept the contents of the whole 
instrument conforming to all its provisions and relinquish every 
right inconsistent therewith. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1711-1716; 
Dec. Dig. § 717.*] 

3. Wills (§ 781*) — Election. — To require an election under a will 
testator's intention to give that which is not his own must be unmis- 
takable, but such intention need hot be expressly declared, and may 
be gathered from the whole will. 

[Ed. Note. — For other cases, set Wills, Cent. Dig. §§ 2013-2017; 
Dec. Dig. § 781.*] 

4. Wills (§ 490*) — Defenses — Presumptions. — A testator who has 
only a partial interest in property devised is presumed to have in- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



1910.] WAGGONER V. WAGGONER ET At. 599 

tended to devise that interest only, unless intention to the contrary 
is clearly shown. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1047-1057; 
Dec. Dig. § 490.*] 

5. Wills (§ 583*)— Interest Devised— "All My Land"— "All My 
Estate." — A devise of "all my lands" or "all my estate" by one who 
owns an undivided interest only in property does not show intent 
to devise more than his interest. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1271, 1272; 
Dec. Dig. § 583.* 

For other definitions, see Words and Phrases, vol. 1, pp. 324-326.] 

6. Wills (§ 781*) — Devises — Election. — Where a testator having an 
undivided interest in property devises the property specifically to his 
co-owner, the devisee must elect between his own interest and the 
interest devised. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2013-2017; 
Dec. Dig. § 781.*] 

7. Wills (§ 792*)— Election— How Made.— Proof of an election 
under a will may be express or implied from acts and conduct of the 
party, but in either case it must have been with knowledge of his 
rights and with intent to make the election. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §.§ 2049-2052, 
2061-2063; Dec. Dig. § 792.*] 

8. Wills (§ 799*) — Election — Effect. — Where an election is once 
made under a will by a party bound to elect either expressly or 
impliedly with full knowledge of all the facts, it binds them and 
those who claim under him, though made in ignorance of law. 

[Ed. Note.-- -For other cases, see Wills, Cent. Dig. §§ 2071-2073; 
Dec. Dig. § 799.*] 

9. Evidence (§ 85*) — Presumptions — Ignorance of Law. — The 
maxim that ignorance of law does not excuse is confined to general 
rules of law, and does not apply to mistakes as to one's own private 
rights. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §'85; Dec. 
Dig. § 65.*] 

10. Wills (§ 792*)— Election— Effect.— When one has elected to 
claim under a will under a misconception of fact, the election may 
not bind. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2049-2052, 
2061-2063; Dec. Dig. § 792.*] 

11. Wills (§ 794*) — Election — Acts Constituting. — Where a devisee 
or legatee bound to elect between two properties continues to enjoy 
both without being called upon by the other party to elect, his con- 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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duct shows no intention to take one and reject the other; and hence 
does not amount to an election. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2056-2059; 
Dec. Dig. § 794.*] 

12. Wills (§ 800*) — Election — Effect. — Where one elects to take 
under a will under a misconception of fact as to his rights under the 
will, the election will be disregarded where the other parties affected 
by such election can be placed substantially in the same situation as 
if there were no election. 

[Ed. Note.— For other cases, see .Wills, Cent. Dig. §§ 2074-2076; 
Dec. Dig. § 800.*] 

13. Wills (§ 782*) — Renunciation by Widow — Applicability of 
Statute. — Code 1904, § 2271, which requires a widow to renounce, if 
at all, the piovisions of her husband's will within a certain time after 
its probate, does not apply, where a testator and his wife each own- 
ing an undivided half interest in the homestead property, he devises 
the whole to her; that section being intended to provide how a widow 
must proceed who desires to reject a devise out of property other 
than her own and take such interest in his land as the law gives. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2018-2033; 
Dec. Dig. § 782.*] 

14. Wills (§ 792*)— Election— Acts Constituting.— Where a tes- 
tator and his wife each own an undivided one-half interest in the 
homestead property and he devised the whole to her, she made no 
irrevocable election to take under the will where there was no ex- 
press election, and it did not appear that she knew that, in claiming 
the devise, she must surrender her own interest in the property, or 
that she intended to do so. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §§ 2049-2052, 
2061-2063; Dec. Dig. § 792.*] 

Appeal from Corporation Court of City of Roanoke. 

Suit between Sallie G. Waggoner and John P. Waggoner and 
others. From the judgment, Sallie G. Waggoner appeals. Re- 
versed. 

Hall, Woods & Jackson, for appellant. 

C. B. & H. M. Moomaw, for respondents Rufus and J. B. 
Waggoner. 

Buchanan, J. John P. Waggoner, the husband of the appel- 
lant, departed this life in September, 1904, testate. At the time of 
his death he was the owner of some personal estate, but not suf- 
ficient to pay his debts. He was also the fee-simple owner of a 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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house and lot, of a lot adjoining and used with the dwelling house 
in which he resided at the time of his death, and an undivided half 
interest in the dwelling house property; the other half being 
owned by his wife. He left a widow, the appellant, three children 
by a former wife, who were adults, and one child, an infant, by 
his last wife. By his will he disposed of all of his property in the 
following manner: 

"First: After all my lawful debts are paid and discharged, I 
give and bequeath to my beloved wife, Sallie G. Waggoner, the 
dwelling house and land connected therewith which we now oc- 
cupy as a homestead and everything in and about said premises, 
the above to be held by her during her life time, or such portion 
thereof as she may remain my widow. 

"Second: She shall have all monies or any other property that 
may at any time come into my possession, this all to be used by her 
for the benefit of herself and my legal minor heirs, and at her 
'death or marriage, all property of whatever kind shall be used for 
the benefit of my legal minor heirs. And after all my children 
shall have arrived at the age of twenty-one years, all property of 
whatsoever kind shall be equally divided among the same or their 
legal heirs (provided, however, that my wife, Sallie G. Waggoner 
still survives me and remains my widow). The property shall not 
be divided so long as she shall live and remain as above stated. 

"Third: I hereVv appoint my wife, Sallie G. Waggoner, to be 
my executrix. And in case of her death or marriage, then the old- 
est pf my surviving sons shall act as my executor." 

The main question involved in this case depends upon the con- 
struction to be placed upon the first clause of the will. If by that 
clause the testator intended to devise the whole of the dwelling 
house or homestead property to the appellant and not merely his 
undivided interest therein, it was incumbent upon the appellant 
to make her election, since she cannot claim both her own estate 
in that property and the provisions made for her by the will ; for 
it is well settled that he who accepts a benefit under a will must 
accept the contents of the whole instrument, conforming to all its 
provisions and relinquishing every right inconsistent therewith. 
Penn v. Guggenheimer, 76 Va. 839, 846, 847, and authorities 
cited. But, in order to make a case of election, it is equally well 
settled that the intention of the testator to give that which is not 
his own must be clear and unmistakable. It must appear from 
his language, which is unequivocal and which leaves no room for 
doubt as to the intention of the testator. Penn v. Guggenheimer, 
supra, and authorities cited. It is not necessary that such inten- 
tion should be expressly declared, but it may be gathered from the 
whole and every part of the instrument. But the will must be rea- 
sonably construed, even where by so doing the parties are put to 
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an election. Penn v. Guggenheimer, supra, and cases cited; Wil- 
kinson v. Dent, L. R. 6 Chan. 339. 

The difficulty of ascertaining the testator's intent is generally, 
if not always, greater where he has a partial interest in the prop- 
erty devised than where he undertakes to dispose of an estate in 
which he has no interest. In the former case the presumption is 
that he intended to dispose of that which he might properly devise 
and nothing more ; and this presumption will always prevail un- 
less the intention is clearly manifested by demonstration plain or 
necessary implication on the part of the testator to dispose of the 
whole estate including interests other than his own. Usually 
where he has an undivided interest in certain property, and he 
uses general words in disposing of it, as "all my lands," or "all 
my estate," no case of election arises; for it does not plainly ap- 
pear that he intended to dispose of anything not his own. Penn 
v. Guggenheimer. supra, and authorities cited; Note to Noys v. 
Mordaunt, 1 White & Tudor's Lead. Cases, pt. 1, 514, and cases 
cited. But, if a testator having an undivided interest in a par- 
ticular property devises the property specifically to his co-owner, 
a case of election does arise, and the devisee must elect between 
his own interest in the property and the interest given him by the 
will. Same authorities ; Miller v. Thurgood, 33 Beavan, 496 ; 
Padberry v. Clark, 2 McNaughton & Gordon, 297. 

Let us apply these principles to the case under consideration. 
By the first clause of the will, the testator devises the dwelling 
house and land connected therewith occupied by him and his wife 
as a homestead. That property consisted of two parcels — one lot 
upon which the dwelling house was situated and in which he only 
owned an undivided moiety, and another lot connected with and 
used as a part of the homestead, of which he was the sole xiwner. 
The devise is not limited to his interest in the lands devised. The 
property is described specifically as that occupied as a homestead 
and as an entirety. The language of the devise is such as would 
be suitable in disposing of the whole property. It is ample, com- 
plete, and correct for that purpose, but wholly inapplicable to a 
gift of a moiety merely in the lot on which the dwelling house was 
located. 

It seems to us that there can be no reasonable doubt that it was 
the intention of the testator to dispose of the entire homestead 
property. 

Having reached the conclusion that the appellant by the pro- 
visions of her husband's will was put to her election, and that she 
could not and cannot choose both her own estate and the bequests 
made in her favor, the next question is : Has she made such elec- 
tion? 

The proof of an election may be express or it may be implied 
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from the acts and conduct of the party, but in either case it must 
have been with knowledge of the party's rights and with the in- 
tention of making an election. See Showalter v. Showalter, 107 
Va. 713, 720, 60 S. E. 48, and authorities cited. 

There was no express election in this case. The acts and con- 
duct of the appellant in holding and using the property actually 
owned by her husband and in claiming it in her bill shew that- she 
was claiming under the will. But there is nothing in her acts and 
conduct nor in the allegations of her bill which show that in claim- 
ing her husband's property given her by the will she knew that she 
must surrender her fee-simple interest in the dwelling house 
property, or that she intended to do so. There is nothing to show 
that she has not always placed the same construction upon the 
will that she now contends for, and that she did not in good faith 
shape her conduct by such interpretation. So far as the record 
shows, no one placed a different construction upon it prior to the 
filing of the answer of the adult appellees, or that she was ever 
called upon by any party in interest to elect which of the two in- 
terests she would take — her own fee-simple interest in the dwell- 
ing house property or the interest given her by the will. 

Where an election is once made by a party bound to elect, 
either expressly or impliedly, with full knowledge of all the facts, 
it binds him and those who claim under him, although made in 
ignorance of the law. Penn v. Guggenheimer, supra, 76 Va. 850, 
851. Ignorance of law is no excuse for a party's conduct. But, 
as was held in Burton v. Haden, 108 Va. 51, 56, 60 S. E. 736, 15 
L. R. A. (N. S.) 1038, the maxim that ignorance of the law is no 
excuse is confined to matters of the general rules of law, and has 
no application to the mistakes of persons as to their own private 
rights and interests. The latter, as was said in that case, stand 
upon the footing of mistakes of fact. 

"It is true," said Lord Chancellor Westbury in Spread v. Mor- 
gan, 11 H. of L. Cases, 588, 602, "as a general proposition, that 
knowledge of the law must be imputed to every person, but it 
would be too much to impute knowledge of this rule of equity 
(election). * * *" 

Treating this rule of equity as a matter of fact and not as a 
matter of law, it would seem that the appellant's election to claim 
under the will of her husband was made under a misconception of 
her rights. 

Where a party has elected to claim under an instrument under 
a misconception of fact, such election may not be binding. 

In 2 Pom. Eq. Jur. % 515, it is said : "To raise an inference of 
election from the party's conduct merely, it must appear that he 
knew of his right to elect and not merely of the instrument giving 
him such right, and that he had full knowledge of all the facts 
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concerning the parties. As an election is necessarily a definite 
choice of the party to take one of the properties and to reject the 
other, his conduct, in order that an election may be inferred, must 
be done with an intention to elect and must show such intention." 

In 1 Jarman an Wills, m. p. 435, it is said: "In order to pre- 
sume an election from the acts of any person, that person must be 
shown to have had full knowledge of all the requisite circum- 
stances, as to the amount of the different properties, his own 
rights in respect to them, etc., and a person having elected under 
a misconception is entitled to make a fresh election." 

In 2 Min. Inst. (4th Ed.) at page 1006, quoted with approval in 
Showalter v. Showalter, supra, it is said: "It is well established 
that no one shall be constrained to make an election until the in- 
terests to which the election relates are clearly defined and their 
relative values ascertained, and an election made before that is 
done will for the most part be disregarded, at least if made under 
mistaken impressions as to the facts; but only upon the terms 
(supposing the election to have been unambiguously made) of re- 
storing other persons, whose rights are affected by the party's act 
of election, to the same situation substantially as if the act had 
not taken place." And at page 1008 it is said : "Clear proof of 
an election made must be furnished, and ambiguous acts and con- 
duct will in general not be so construed, unless in those cases 
where the interests of others have been affected by the acts and 

require that they should be interpreted to amount to an election. 

* * * " 

Where a person bound to elect between two properties contin- 
ues in possession or enjoyment or receipt of the rents and profits 
of both, without being called upon by the other party interested 
to elect, this conduct indicates no intention of taking one and re- 
jecting the other, and does not therefore amount to an election. 
1 Pom. Eq. (1st Ed.) § 575, citing among other cases, Spread v. 
Morgan, supra. See, also, Padbury v. Clark, supra. 

From these authorities it would seem clear that, where a party 
elects to take under a will under a misconception of fact as to his 
rights and interests under the will, such election will be disre- 
garded where the other parties affected by such election can be 
placed substantially in the same situation as if no such election had 
been made. 

The only person affected by the election made by the appellant 
is her infant son, and nothing has grown out of her action which 
will work wrong or injury to him. 

It is earnestly insisted by the appellees' counsel that it is too late 
now for the appellant to make a new election, since the statute 
(Code 1904, § 2271) requires that a widow must renounce, if at 
all, the provisions of her husband's will within one year after its 
admission to probate. 
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That section has no application to a case like this. "It was in- 
tended to -provide how a widow must proceed who desires to re- 
ject the provisions made for her by her husband's will out of 
property other than her own and take such interest in his lands as 
the law gives her. Where a testator disposes of property belong- 
ing to his wife in her own right, and also makes, provision for her 
by his will, she has the same right of election as to such property 
as any other person, and whether or not she has elected to take 
under or agamst the will is to be determined as in other cases." 
Pence v. Life, 104 Va. 518, 521, 52 S. E. 257, and cases cited; 
Showalter v Showalter, supra. 

We are of opinion that the appellant has not yet made an irrev- 
ocable election, and that the trial court erred in holding that she 
had. 

We are further of opinion that the trial court in the decree ap- 
pealed from properly construed the will, and that the cross-error 
assigned is without merit. 

For the error in the decree holding that the appellant had made 
a binding election, the decree must be reversed, and the. cause re- 
manded to be further proceeded in not in conflict with the views 
expressed in this opinion and with liberty to the appellant to make 
her election between her fee-simple interest in the dwelling 
house property and the life estate or less in all the property dis- 
posed of by her husband's will. 

Reversed. 



Meade ct al. v. King ct al. 
Sept. 15, 1910. 
[68 S. E. 997.] 

1. Quieting Title (§§ 10, 12*) — Prerequisites to Remedy — Legal 
Title and Possession. — To sue to cancel a deed as a cloud on title, 
plaintiff must allege and prove that he holds the legal title and pos- 
session. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 8-12, 
36-45; Dec. Dig. §§ 10, 12.*] 

2. Quieting Title (§ 12*)— Possession of Plaintiff— Sufficiency to 
Maintain Action. — Since a landlord's rights under a lease devolved 
upon his grantees, an attempted attornment by the tenant to plaintiffs 
by delivering the keys was a fraud on the landlord's rights, and 
plaintiff's cannot rely on it as showing a possession entitling them 
to sue to quiet title. 

fEd. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 
8-12, 44, 45; Dec. Dig. § 12.*] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



